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Tannenbaum: Insurance Proceeds and Estate Tax Apportionment: The Florida Dile
INSURANCE PROCEEDS AND ESTATE TAX APPORTIONMENT:
THE FLORIDA DILEMMA*
The executor has the primary duty to pay the federal estate tax levied
upon a decedent's estate." For purposes of computing the gross estate,2 section
2042 of the Internal Revenue Code requires the inclusion of the proceeds
of life insurance policies over which the decedent possessed the "incidents
of ownership." After paying the estate tax out of the residuary estate, 4 the
executor may then seek reimbursement from the insurance beneficiary for
that portion of the tax attributable to the insurance proceeds that are included
in the gross estate and thereby increase the estate tax, but that are not part
of the residuary estate. In most cases the insurer will have paid out the
proceeds to the beneficiary or beneficiaries long before the executor files the
estate tax return and demands a contribution toward the estate tax liability. 5
The executor's remedy against the insurance beneficiary is provided by section
2206 of the Code6 and by state statutes that authorize an apportionment
action. 7
Often the insurance company, by virtue of the settlement option selected,
retains the proceeds that were included in the gross estate. 8 Payment may be

*EDITOR'S

NOTE:

This note shared the Gertrude Brick Law Review Apprentice Prize

for the best student note submitted in the Winter 1977 quarter.
I. I.R.C. §2002.
2. Id. §§2031-2044.
3. When the proceeds of the policy are not receivable by the executor, the decedent
must have possessed at the time of his death any of the "incidents of ownership" over
the policy for it to be included in his estate. Id. §2042. For a discussion of what constitutes
"incidents of ownership" of an insurance policy, see R. STEPHENS, G. MAXFIELD & S. LIND,
FEDERAL ESTATE AND GIFT TAXATION §2042 (3d ed. 1974).
4. The liability of life insurance beneficiaries for estate tax does not accrue until
the tax has been paid by the executor. West Coast Life Ins. Co. v. Twogood, 83 F.
Supp. 710, 712 (S.D. Cal. 1949). Payment of the tax by the executor is also a prerequisite
to recovery under the federal statutes. I.R.C. §§2206, 2207.
5. 3 INSURANcE LAW AND PRAcrIcE §1666.15 (J. Appleman ed. 1941 & Supp. 1976).
6. I.R.C. §2206: "Unless the decedent directs otherwise in his will, if any part of
the gross estate on which tax has been paid consists of proceeds of policies of insurance
on the life of the decedent receivable by a beneficiary other than the executor, the executor
shall be entitled to recover from such beneficiary such portion of the total tax paid as
the proceeds of such policies bear to the taxable estate .. " Section 2206 is not available
for use in a suit against an insurance company for collection of apportioned taxes. John
Hancock Mut. Life Ins. Co. v. Helvering, 128 F.2d 745 (D.C. Cir. 1942).
7. E.g., FLA. STAT. §733.817 (1975); N.Y. EST., PowERs & TRUSTS LAW §2-1.8 (McKinney
1967).
8. Prior to the Tax Reform Act of 1976, life insurance policies having beneficiaries
more than one generation younger than the insured's generation were taxed only at the
death of the insured. With the addition of the new tax on generation-skipping transfers
(I.R.C. §§2601-2622), the proceeds may be taxed at the death of each successive "deemed
transferor." Id. §2612. The deemed transferor is generally the parent of the transferee
of the property. Life insurance policies with beneficiaries two or more generations younger
than the insured may, therefore, have lost some of their prior attractiveness. If, however,
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delayed for either a designated period of time or for the purpose of making
annuity-type payments to present and future beneficiaries. Regardless of
whether the insurance company has paid out or retained the proceeds, however,
the estate is taxed on the value of the policy. 9 The apportionment statutes of
some states allow the executor to seek reimbursement from anyone in possession
of assets that are included in the gross estate but that do not come into the
possession of the executor.10 However, courts have differed on whether such
an apportionment statute authorizes a recovery action against an insurance
company for the estate tax attributable to proceeds in its possession.".
Florida apparently restricts the executor's apportionment remedy to the
beneficiary of life insurance proceeds and does not authorize an action against
the insurance company.' 2 As a result, serious problems can arise when an
apportionment order is entered against an insurance beneficiary who is not
in possession of the insurance proceeds. This note explores those problems
and the potential inequities that ensue from a judgment against such a
beneficiary. Also, the law of those jurisdictions that permit an action to collect
the apportioned tax from life insurance companies will be examined to
analyze the propriety of that approach. Finally, the desirability of changing
Florida's apportionment statute to allow the executor to collect the estate
tax attributable to proceeds retained by the insurer from the insurance
company will be discussed.
THE PRESENT FLORIDA LAW

Unlike some statutes that permit an apportionment action against insurance companies,'13 Florida's apportionment statute appears to prohibit such
an action by the executor for reimbursement of estate taxes attributable to
proceeds retained by the insurer. In cases in which property is required to be
included in the gross estate but does not come into the possession of the
executor, the statute authorizes the executor to recover the proportionate
the policy provides a life estate to the insured's spouse with the remainder then passing
to the children, the new tax is not applicable because there is no generation-skipping
transfer.
9. The liability for the tax assumes inclusion of the proceeds under I.R.C. §2042 and
assumes I.R.C. §2039(c), (e) do not exclude the proceeds from inclusion in the gross
estate.
10. E.g., N.Y. EsT., PoWERs & TRusTs LAW §2-1.8 (McKinney 1967); 20 PA. CONsT. STAT.
ANN. §§3701-3705 (Purdon 1975); FLA. STAT. §733.817 (1975). Other states provide no
such reimbursement provision. E.g., MINN. STAT. ANN. §524.3-916 (West 1976); MiCH.
COMP. LAWS ANN. §§720.11-.21
(1968). One state specifically relieves the executor of any
duty to seek reimbursement from the holder of property not in possession of the executor
but taxed as part of the estate. ALA. CODE tit. 51, §449(1) (1958). See note 79 infra for a
discussion of the constitutionality of Alabama's apportionment statute.
11. Compare In re Scott's Estate, 158 Misc. 481, 286 N.Y.S. 138 (1936), aft'd, 249 App.
Div. 542, 293 N.Y.S. 126, aff'd, 274 N.Y. 538, 10 N.E.2d 538 (1937), cert. denied sub nom.
Northwestern Mut. Life Ins. Co. v. Central Hanover Bank & Trust Co., 302 U.S. 721 (1938)
(for a discussion of the history of the case, see text accompanying notes 61-66 infra), with
In re Moreland's Estate, 351 Pa. 623, 42 A.2d 63 (1945).
12. FA. STAT. §733.817(3)(b) (1975).
13. See text accompanying notes 53-95 infra.
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amount of tax attributable to such property from the recipients or beneficiaries
of such property. 14 The statute further provides:
[T]his subsection shall not authorize the recovery of any taxes from
any company issuing insurance included in the gross estate, or from any
bank, trust company, savings and loan association, or similar institution
with respect to any account in the name of the decedent and any other
person that passed by operation of law on the decedent's death. 5
An analysis of the history of estate tax apportionment reveals the clear
effect of Florida's apportionment statute. Traditionally, the common law pre16
sumed that estate taxes were intended to be paid from the residuary fund.
Many states, including Florida, have enacted legislation reversing this presumption. This legislation explicitly directs that each beneficiary pay the proportion of the estate tax that the property received by him and included in
the taxable estate bears to the total taxable estate.' 7 Florida's statute, however, explicitly retains the common law presumption against apportionment
as it applies to collecting the tax from insurance companies. 8 Therefore, read
literally, Florida's apportionment statute prevents an executor from maintaining an action against an insurance company for contribution of the
9
share of estate tax attributable to insurance proceeds in its possession.'
It may be argued, however, that the statute relieves the insurance company
of liability only after lump sum payment to the beneficiary. Since the other
institutions included in the statutory prohibition ordinarily make lump sum
payments to satisfy claims against them, it is possible that the legislative intent
in grouping insurance companies with these other institutions was to bar recovery of the tax only after an immediate payout by insurance companies.20
Since there is no Florida case law on point, one can only speculate as to how a
court will interpret the statute. Given the common law tradition against

14.

FLA. STAT. §733.817(3)(a) (1975).

Id. §733.817(3) (emphasis added).
For a discussion of the history of estate tax apportionment, see R. STEPHENS, G.
MAXFIELD, & S. LIND, supra note 3, at §2205; [1974 State Compilation] INHER., EST. & GIFT
TAX REP. (CCH) 2030C, at. 80,377; Fleming, Apportionment of Federal Estate Taxes,
43 ILL. L. REV. 153 (1948); Polisher, Estate Tax Apportionment: Application to Specific
Questions - Uniform Statute Proposed, 84 TR. & EST. 99 (1947); Powell, Ultimate Liability
for Federal Estate Taxes, 1958 WASH. U.L.Q. 327; Reidy, Apportionment of Estate Taxes:
Application of the State Statutes, 88 TR. & EST. 623 (1949); Susman & Fourticq, Apportionment of Death Taxes: A Comprehensive Survey with Proposed Statute, 45 TEX. L. REV.
1348 (1967).
17. [1976] FED. EST. & GsFr TAX REP. (CCH) %2490.16.
18. FLA. STAT. §733.817(3) (1975).
19. It is interesting to note that the statute originally contained the word "require"
where the word "authorize" now appears. Id. Whether that change was merely a technical
correction or a change in policy from not requiring apportionment to not authorizing an
15.
16.

action to collect the tax is, however, only subject to speculation. 1949 JOURNAL OF THE HOUSE
STATE OF FLORIDA 1098.
Scoles, Apportionment of Federal Estate Taxes and Conflict of Laws, 55 COLUM.

OF REPRESENTATIVES,

20.

L. REv. 261, 288 (1955).
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apportionment, however, a literal reading of the statute,'which would prohibit
21
any recovery action against insurance companies, should be anticipated.
Assuming there is no cause of action available to the Florida executor
against an insurance company that holds estate assets, the executor must
seek reimbursement from the beneficiary.22 The potential conflicts between
the executor, insurance beneficiary, and residuary legatee that -may stem
from a reimbursement action brought by the executor will be analyzed according to the three major payout options that the insured or the beneficiary may
select: (1)immediate lump sum payout, (2) installment payout, or (3) deferred lump sum payout.

21. Such a literal reading may not occur, however, given Florida's earlier treatment
of the burden of the estate tax. Departing from common law tradition, Florida, in 1936,
imposed an estate tax to be borne by all the legatees of the estate. FLA. STAT. §1342(19)
(1936). The statute required the executor to deduct the tax from "any legacy or share in
the distribution of . . . [the] estate." Id. Interpreting that statute, the Florida supreme
court held that equity dictated that the widow's dower interest in her husband's estate be
subject to payment of inheritance and estate taxes. Henderson v. Usher; 125 Fla. 709, 72931, 170 So. 846, 854 (1936). Since dower was traditionally thought to pass by operation of
law and not through the estate of the deceased husband, the dower interest was never considered part of the husband's estate. See Randolph v. Craig, 267 F. 993, 995-96 (D.C. Cir.
1920). Thus, in Henderson, the court's equitable apportionment order against nonprobate
assets departed from the common law tradition that the tax burden is to be borne by the
residuary legatees. See text accompanying note 16 supra. A similar departure from the
traditional rule could occur in the court's interpretation of the present Florida apportionment statute. However, since this is merely speculation, for the purposes of this note
it will be assumed that the statute completely bars any apportionment action against
insurance companies.
22. The typical state apportionment statute makes it the duty of the executor to
recover the apportionable taxes from the persons liable under the statute. E.g., FLA. STAT.
§733.817(3)(b) (1975); N.Y. EST., PowERS & TRusrs LAw §2-1.8 (McKinney 1967). The
Alabama statute is atypical in that it explicitly relieves the executor from any duty to
seek apportionment. ALA. CODE tit. 51, §449(1) (1958). See note 79 infra. Under certain
circumstances, the executor may be relieved of his duty to seek apfiortionment. See, e.g.,
FLA. STAT. §733.817(6)(a) (1975): "A personal representative or other fiduciary who has
the duty under this section of collecting the apportioned tax from persons interested in
the estate may be relieved of the duty to collect the tax by an order of the court finding:
1. That the estimated court costs and attorney fees in collecting the apportioned tax from
a person interested in the estate will approximate the amount of recovery. 2. That the
person interested in the estate isa resident of a foreign country other than Canada and
refuses to pay the apportioned tax on demand. 3. That it is impracticable to enforce
contribution of the apportioned tax against any person interested in the estate in view
of the improbability of obtaining a judgment or the improbability of collection under
.. ,
any judgment that might be obtained, or otherwise."
If the executor is relieved of the duty to seek apportionment, the share of the tax
attributable to the insurance proceeds, will be paid from assets of the estate in the order
prescribed by state law. The order in which assets are abated in Florida is set forth
in FLA. STAT. §733.805(1) (1975): "(a) Property not disposed of by the will. (b) Property
devised to the residuary devisee or devisees. (c) Property not specifically or demonstratively
devised. (d) Property specifically or demonstratively devised."
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DIFFICULTIES IN COLLECTING THE TAX
FROM THE BENEFICIARY

Lump Sum Payout
Florida's prohibition against seeking apportionment from an insurance
company 23 presents no problem in the situation when the company has made
a lump sum payout to the beneficiary prior to the time the executor seeks
reimbursement for estate taxes. No jurisdiction allows an executor to force
an insurance company to pay the tax attributable to proceeds it no longer
holds. 24 Since the beneficiary has already received the insurance proceeds,
he is the logical target of any contribution action.
Installment Payout
When an executor brings an action against a beneficiary not in possession
of the assets being taxed, the executor faces the problem of which assets of
the beneficiary may be attached in order to recover the tax. If the insured
or the beneficiary has selected a settlement option whereby the proceeds are
payable to the beneficiaries in stated installments of interest and principal,
spread over one or more lifetimes, three factual variations may arise.
Beneficiary insolvent and not otherwise interested in the estate. If the
beneficiary has substantially no assets other than the installment insurance
payments he is receiving, the most practical remedy for the executor is to
garnish the insurance proceeds in order to reimburse the estate for the
apportioned taxes. 25 Since the beneficiary is not a distributee of the probate
estate, the executor cannot make use of the statutory retainer remedy that
would permit the executor to offset the apportioned tax against the beneficiary's
distributive share. 26 The hardships resulting from a garnishment remedy that
fall upon the executor, the beneficiary, and the residuary legatees will be
discussed later. 27 It is apparent, however, that much delay and expense could
be eliminated from the probate of the estate if the executor were able to
secure payment of the tax from the insurance company with an attendant
28
reduction in the proceeds payable to the insurance beneficiary. The Florida
23. See text accompanying notes 13-22 supra.
24. See, e.g., In re Zahn's Estate, 300 N.Y. 1, 87 N.E.2d 558 (1949) (once insurer
disburses proceeds, it is no longer a person "in possession" of property included in the
gross estate).
25. See text accompanying notes 72-85 infra for a discussion of the unavailability of
the garnishment remedy when the insurer's liability is contingent.
26. FLA. STAT. §733.809 (1975): "The amount of a noncontingent indebtedness of a
distributee to the estate if due, or its present value if not due, shall be offset against
the distributee's interest ....
27. See text accompanying notes 114-132 infra.
28. See Mitnick, State Legislative Apportionment of the Federal Estate Tax, 10 MD. L.
REV. 289, 320 (1949): "Thus, until the executor can recover the tax from the beneficiary,
the residuary legatee may bear the burden of the tax prorated to the insurance proceeds.
"If the executor . . . had to attach the monthly insurance proceeds each month until
the share of the tax ivere paid, the decedent's immediate family might suffer immeasurably
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apportionment statute, however, does not permit a direct recovery from the
insurance company, and therefore, all parties except the insurer face a greater
burden than if there were a direct reduction in the amount payable by the
insurer.
Beneficiary with sufficient outside assets to pay the tax but not otherwise
interested in the estate. An unresolved question in the area of estate tax apportionment is whether the general assets of a beneficiary of an estate are
available for the payment of estate taxes attributable to a nonprobate inheritance not yet received by the beneficiary. The real issue in this situation
is whether the executor's right of reimbursement for estate taxes creates a
charge in rem or in personam.
The Pennsylvania supreme court, in In re Moreland's Estate,2 9 asserted
that "[t]he portions of the tax due from . . . beneficiaries of . . . extratestamentary property can be collected from them by the executor, as in the
case of any other debt out of any assets they own."' 0 This statement is dictum,
however, because the court was concerned only with the executor's withholding
the estate tax from the insurance beneficiary's legacy under the will. No
court has yet squarely addressed the issue of recovery from the outside assets

of the insurance beneficiary.
A New York court in In re Gross' Estate3' intimated that the apportionment charge given the executor is a personal cause of action. In that case
liability of the insurance company was denied because there was no fixed payout 2 so that the executor's only recourse was to sue the widow/insurance
beneficiary. The court said that "there is no intimation that the widow will
33
be unable to pay the amount of tax here in controversy."
Professor Frank Riggs has concluded that the Florida apportionment
statute authorizes an in personam action against the individual beneficiary.34
He also contends that section 2206 of the Internal Revenue Code indicates
personal liability since it refers only to individuals.3 5 The matter is certainly
not settled, but if there is held to be no personal cause of action against the
insurance beneficiary, then the only remedy is a garnishment of the insurance
proceeds with its attendant hardships.3 6
Moreover, even if there is held to be a personal cause of action against
an insurance beneficiary, serious problems regarding the propriety of such an
action arise. Whether the beneficiary (and his heirs) will receive a sum certain
in a case wherein the decedent had planned to care for them by what he considered
the safest, surest part of his estate-life insurance."
29. 351 Pa. 623, 42 A.2d 63 (1945).

30.
31.
32.
33.

Id. at 632, 42 A.2d at 67 (dictum).
204 Misc. 804, 125 N.Y.S.2d 149 (Sur. Ct. 1953).
See text accompanying notes 72-85 infra.
204 Misc. at 813, 125 N.Y.S2d at 158.

34. Riggs, Florida Tax Apportionment, 25 U. FLA. L. REV. 719, 735 (1973).
35. Id.

36. For a discussion of the unavailability of the garnishment remedy when the
insurer's liability is contingent, see text accompanying notes 72-85 infra. See also text
accompanying notes 114-132 infra for discussion of the various hardships resulting fronm
garnishment.
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or whether the total payout is uncertain should be a key factor in determining
to what extent, if any, a beneficiary should be taxed on future benefits. 3 7 The
ultimate disposition of the proceeds if the principal beneficiary dies must be
considered in allocating the tax to the principal beneficiary. The existence
of a contingent beneficiary and his relationship to the principal beneficiary
will determine the fairness of taxing the principal beneficiary on the full
amount of the proceeds. On the other hand, it would be inequitable to tax a
contingent beneficiary on benefits he may never realize. This problem has
been alleviated in other situations involving temporary and remainder interests
by apportionment statutes 3s similar to Florida's39 that prohibit apportionment
between beneficiaries and require the tax to be paid out of corpus.
Another factor to consider when an apportionment action is brought
against a beneficiary in an installment payout situation is the proportion of
the tax to the payments already received by the beneficiary at the time of
the action. The court in In re Bissell's Will4- denied the executor's claim against
the insurance company for the tax attributable to the proceeds held by the insurance company because the ultimate payout was an uncertain amount. But
the court also noted that the annuitant had already received installment payments equal to six times the amount of tax attributable to the proceeds. 4 1 In
such situation an in personam action against the beneficiary is not as inequitable as it would be if the beneficiary had received insurance proceeds
amounting to much less than the tax due. The latter situation would create
both an inequitable and potentially unconstitutional result if the beneficiary
42
had to pay the tax immediately.
37. Compare In re Bissel's Will, 283 App. Div. 624, 130 N.Y.S.2d 103 (1954) (monthly
payments to the beneficiary for life; no guaranty to receive any specific number of payments
or any specified aggregate amount of money) with In re Shea's Will, 63 Misc. 2d 741, 313
N.Y.S.2d 600 (Sur. Ct. 1970) (monthly payments to the beneficiary for life; if the beneficiary
dies before complete payment is made, a contingent beneficiary collects the remainder
of the payments).
38. See, e.g., MIcH. COMp. LAWS ANN. §720.16 (1968): "No interest in income and no
estate for years or for life or other temporary interest in any property or fund shall be
subject to apportionment as between the temporary interest and the remainder. The tax
on the temporary interest and the tax, if any, on the remainder shall be chargeable against
the corpus of the property or funds subject to the temporary interest and remainder."
This section is identical to §6 of the Uniform Estate Tax Apportionment Act which,

as of January, 1977, had been adopted by ten states.

UNIFORM ESTATE

TAx

APPORTIONMENT

Acr §6. For an in-depth analysis of the Act, see Scoles and Stephens, The Proposed Uniform Estate Tax Apportionment Act, 43 MINN. L. Rv. 907 (1959).
39. FLA. STAT. §733.817(l)(e) (1975): "When a property or interest is an interest in
income or an estate for years or for life or other temporary interest, the amount charged
to such recipients or beneficiaries shall not be apportioned between temporary and remainder estates but shall be charged to and paid out of the corpus of the property or
fund."
40. 283 App. Div. 624, 130 N.Y.S.2d 103 (1954).
41. Id. at 626, 630, 130 N.Y.S.2d at 104, 107.
42. It may be argued that a taxing scheme that taxes an individual on benefits
he may never receive while at the same time allowing another to receive the benefits
tax-free is arbitrary and capricious, and, therefore, may violate the due process clause of the
fifth or fourteenth amendments. See Brushaber v. Union Pac. R.R., 240 U.S. 1, 24 (1915)
(a tax may be so arbitrary and capricious as to offend the fifth amendment).
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Beneficiary interested in the probate estate. It has been held that if an
insurance beneficiary is also a legatee under the decedent's will, the proportionate share of the federal estate tax allocable to the life insurance proceeds may be deducted from the beneficiary's legacy.43 However, the beneficiary
in that situation faces the same potential inequities as when the tax is assessed
against his outside assets because the full amount of the insurance proceeds
against which the tax is imposed may never be realized. Florida's retainer
statute4" appears to permit the executor to deduct the tax attributable to
the insurance proceeds from the insurance beneficiary's share of the probate
assets. The statutory terminology "indebtedness of the distributee" and "the
distributee's interest"4 5 suggests that the right of retainer creates a charge in
personam.
DeferredLump Sum Payout
The problems previously discussed that may arise if the executor sues the
insurance beneficiary who is receiving an installment payout are intensified
when the beneficiary has not yet received any proceeds at the time contribution is sought. 8 Difficulties often lie in determining the total amount of proceeds to be disbursed and an equitable apportionment of the tax between the
principal beneficiary and any secondary or contingent beneficiaries.
Furthermore, since the insurance beneficiary has not yet received any
assets from the decedent's estate,4 apportionment statutes which impose
liability on "persons in possession" of property required to be included in
the gross estate appear to be inapplicable. 48 Thus, a Florida executor would
be unable to recover the apportioned tax from the insurance beneficiary
under these circumstances and would be forced to pay the insurance
beneficiary's portion of the tax from the residuary estate. If, however, the
executor could proceed against the insurance company, this inequitable tax
burden on the residuary legatees could be alleviated.
43. In re Moreland's Estate, 351 Pa. 623, 42 A.2d 63 (1945). See also Biddle Estate, 3
Pa. D. & C.2d 775, 781, 5 Pa. Fiduc. 141, 147 (Orphans' Ct. 1955) (The decedent devised
and bequeathed her residuary estate in trust. The trustee was directed to set apart a
one-fifth share thereof or $100,000, whichever was greater, to be held in a separate trust
to pay income to her nephew for life. She conferred upon the nephew a power of appointment by will over the principal. The nephew was also a beneficiary of three life insurance
annuities.).
44. FLA. STAT. §733.809 (1975). The statute refers to noncontingent indebtedness; thus,
if the insurer's liability is contingent, the proceeds may not be subject to the retainer
statute. See text accompanying notes 72-85 infra.
45. FLA. STAT. §733.809 (1975).
46. If, however, the beneficiary is receiving periodic interest on the principal being
retained by the insurer, the situation is analogous to receiving installment payments, discussed at notes 25-45 supra and accompanying text.
47. This assumes the beneficiary is not otherwise a distributee of the decedent's
estate and therefore would not be subject to a retainer action under FiA. STAT. §733.809
(1975).
48. See, e.g., FLA: STAT. §733.817 '(1975). "The period for determining 'possession' is
at the time when the executor seeks reimbursement." In re Zahals Estate, 300 N.Y. 1, 9, 87
N.E.2d 558, 560 (1949).
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If the insured or beneficiary selects a settlement option whereby the
insurer keeps the proceeds intact for a designated period while paying interest
to a designated life beneficiary, the issue is raised as to whether the recipient of
only interest should be liable for a portion of the estate tax. 49 Logically, the

tax apportioned to the "proceeds" should be paid from the "proceeds" or
from those receiving the "proceeds." However, in Florida, this seemingly
logical result is unobtainable if the insurance company retains possession of
the proceeds5 0
Clearly, then, Florida's present apportionment statute presents the
possibility of unnecessary hardships on both the executor and insurance
beneficiary. 51 A few states have permitted the executor a cause of action against
insurance companies for reimbursement of the estate tax attributable to proceeds in the insurer's possession. An examination of the evolution of this
direct setoff remedy and the conflicting policies behind such a remedy is a
prerequisite to any recommendation of a change in the Florida approach.
COLLECTING THE TAX FROM THE INSURANCE COMPANY:

A POSSIBLE SOLUTION
Thus far only four states52 have confronted the problems inherent in an

executor's action against an insurance company for collection of the estate
tax apportioned against life insurance proceeds. New York has by far the
most extensive case law dealing with the issue; therefore, most of the possible
factual variations can be seen by analyzing New York decisions.
New York
New York's apportionment statute provides:
In all cases in which any property required to be included in the gross
estate tax does not come into the possession of the fiduciary, he is
authorized to, and shall recover from the persons benefitted or from
any person in possession of such property the ratable amounts of
the tax. .... 53
49. See generally D. McGILL, LIFE INSURANcE 647 (rev. ed. 1967).
50. FLA. STAT. §733.817(3) (1975).
51. The Massachusetts apportionment statute, MASS. ANN. LAWS ch. 65A, §5A (Michie/
Law. Co-op 1970), contains a provision similar to Florida's prohibition of apportionment
actions against insurance companies: "In all cases in which any property required to be
included in the gross estate . . . does not come into the possession of the executor or administrator as such, he shall . . . be entitled to recover from . . . the recipients or
beneficiaries of property or interests with respect to which such tax is levied or assessed
the proportionate amount of such tax payable by such . . . persons to which they are
chargeable . . .; provided, that no such tax or any part thereof shall be recovered from
any company issuing (I) any policy of insurance, annuity or endowment contract on the
life of or insuring the decedent .... ." The problems discussed regarding the Florida
apportionment statute have also been recognized in the Massachusetts statute. Mitnick,
supra note 28, at 322.
52. The states are New York, Florida, Pennsylvania, and New Jersey. See text
accompanying notes 53-95 infra.
53. N.Y. EST., PowrRs & TRUSTS LAW §2-1.8(e) (McKinney 1967).
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The two basic factual variations that may occur are discussed below.
Insurer disburses proceeds. If the insurance company pays the proceeds
to the designated beneficiary before apportionment of the taxes is sought,
the insurance company is not liable for the apportioned estate tax. This issue
was settled in New York by In re Zahn's Estate.54 In Zahn the beneficiary
received the entire proceeds of the insurance policy two months after the
death of the insured. Three years later a reaudit of the estate included the
proceeds in the taxable estate; however, the beneficiary had died destitute
prior to the assessment of additional tax. The executor paid the estate tax
resulting from the inclusion of the proceeds and sued the insurance company
for reimbursement. The court of appeals held that the insurer was not liable
because it was neither "a person interested in the estate" nor was it "in

possession of such property."55
The final tax apportionable to insurance proceeds cannot be ascertained
until the estate tax return is filed 56 and the period for audit has elapsed.5
If insurers were potentially liable for the final tax apportioned, they would
likely retain possession of the insurance proceeds until a final determination
of the tax due, thereby defeating one of the primary advantages of life insurance-rapid liquidity for the beneficiary. The Zahn court found that
this potential disadvantage to the estate and its beneficiaries outweighed the
possible advantages of holding the insurer liable. 58
Insurer retains the proceeds. When the insurance company is still in

possession of the proceeds at the time the apportionment action is brought,
the executor has been more successful in collecting the tax. Two different
circumstances can arise when the insurer has retained the proceeds: the
company either has retained all the proceeds for a future payout or it has
made some payments and possesses only the remaining portion of the proceeds.
If the insurer has retained all the proceeds, it appears settled that the
insurer is required to pay the apportioned taxes from the proceeds and may
reduce the proceeds payable to the beneficiary accordingly. 59 The courts
have protected the insurance companies in these circumstances by requiring
the beneficiary to return his certificates of interest in order to record the

54. 800 N.Y. 1, 87 N.E.2d 558 (1949).
55. Id. at 9-10, 87 N.E.2d at 560-61.
56. The return may be filed as long as 15 months after the date of death. See I.R.C.
§6075(a), which imposes a filing requirement of nine months for the estate tax return, and
I.R.C. §6081(a), which authorizes an extension of up to six months.
57. Except in cases of omissions of items constituting more than 25% of the gross
estate (see I.R.C. §6501(e)(2)), the statute of limitations for assessment and collection of
the tax is three years. I.R.C. §6501.
58. See also In re Bissell's Will, 283 App. Div. 624, 130 N.Y.S.2d 103 (1954); In re
Gross' Estate, 204 Misc. 804, 125 N.Y.S.2d 149 (Sur. Ct. 1953).
59. In re Estate of Singer, 80 Misc. 2d 1006, 563 N.Y.S.2d 746 (Sur. Ct. 1975); In re
Klauber's Estate, 22 Misc. 2d 879, 195 N.Y.S.2d 1005 (Sur. Ct. 1959); In re Stempler's
Estate, 20 Misc. 2d 797, 192 N.Y.S.2d 25 (Sur. Ct. 1959).
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amounts paid by the insurance companies and properly indicate the reduction in the insurer's liability under the policy. 60
The leading case in this area is In re Scott's Estate,61 in which the executor
brought an action against several insurance companies that were holding the
proceeds for future payouts. The surrogate's court held that there was an
implied clause in every life insurance policy, regardless of the settlement
option, that directed the immediate payment of the apportioned tax from
the insurance proceeds. The benefits accruing under the policy were, therefore,
to be adjusted actuarially to reflect the amount that would have been payable
had the policy expressly provided for such immediate payment of the estate
tax by the insurance company. 2 Thus, in effect, the insurance company was
deemed a collecting agent for the federal estate tax. The court felt that this
result was justified by the convenience for the estate and the certainty for
the insurer.
Although the appellate division affirmed the lower court's holding, 3 it
did not adopt the surrogate's collecting agent theory. Instead, it found that a
debtor-creditor relationship between the beneficiary and the insurer was
created upon the death of the insured. Thus, a sufficient change in the
nature of the insurer's holding of the proceeds had taken place to justify an
assertion that the insurer was "in possession" of the property even though
the funds had not been segregated from the general funds of the company.
In a later decision the appellate division reasserted its disagreement with the
collecting agent theory; 64 nevertheless, some courts continue to adopt this
theory in another factual variation.65
By far the most difficult problems emerge not when the insurer has retained all the proceeds but when the insurance company has paid out only
a part of the proceeds and holds the remainder for a periodic payout. Two
types of insurance policies can create this situation. The first is a policy
that requires a periodic payout of a fixed amount, and the second is a
policy in which payout is contingent on a future event.
Three factually similar cases demonstrate the remedy awarded by the
courts if an insurance company has already paid out part of a fixed payout
settlement option. 66 In all three cases the proceeds were to be paid in fixed
monthly installments to the principal beneficiary with any undistributed
amounts at his death payable to a contingent beneficiary. At the time of the

60. See note 59 supra. See also In re Herz' Will, 14 Misc. 2d 1005, 181 N.Y.S.2d
108 (Sur. Ct. 1958); In re Wexler's Estate, 9 Misc. 2d 735, 171 N.Y.S.2d 1016 (Sur. Ct. 1951).
61. 158 Misc. 481, 286 N.Y.S. 138 (1936), aff'd, 249 App. Div. 542, 293 N.Y.S. 126 (1937),
afj'd, 274 N.Y. 538, 10 N.E.2d 538, cert. denied sub nom. Northwestern Mut. Life Ins.
Co. v. Central Hanover Bank & Trust Co., 302 U.S. 721 (1938).
62. 158 Misc. 481, 486, 286 N.Y.S. 138, 144 (Sur. Ct. 1936).
63. 249 App. Div. 542, 293 N.Y.S. 126 (1937).
64. In re Bissell's Will, 283 App. Div. 624, 627-28, 130 N.Y.S.2d 103, 105-06 (1954).
65. See text accompanying notes 68-70 infra.
66. In re Shea's Will, 63 Misc. 2d 741, 313 N.Y.S.2d 600 (Sur. Ct. 1970); In re Lipshie's
Estate, 30 Misc. 2d 306, 213 N.Y.S.2d 280 (Sur. Ct. 1961); In re Klauber's Estate, 22 Misc. 2d
879, 195 N.Y.S.2d 1005 (Sur. Ct. 1959).
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law suits, the principal annuitants had received a substantial portion of the
payments.
In two of the cases the courts ordered the insurance companies to reconstitute the policies as of the date of the decedent's death and to pay the
apportioned tax due on the policies. The companies were then to recompute
the remaining payments based on the reduced face values of the policies. The
courts allowed the insurers to recoup from the beneficiaries the portion of
the estate tax that had been disbursed in the prior payments which, in
effect, represented an "overpayment" to the beneficiary.8 7
In the third case the court reached a similar result through different
reasoning. Relying on the collecting agent theory employed by surrogate's
court in the Scott case,68 the court read into the insurance contract a clause
that automatically reduced the face amount of the policy at the date of death
by the amount of tax due.69 Theoretically, after paying the estate tax, the
executor is subrogated to the tax collecting rights of the sovereign, and,
therefore, may bring an action against the beneficiary for the amount of the
tax apportionable to the proceeds already received by the beneficiary70 and
against the insurer for the tax apportionable to the proceeds it retains.
The policy behind these holdings is prevention of an inequitable contribution to the tax from the contingent beneficiaries, who, if the total tax were
paid out of the remaining installments only, would receive monthly payments
reduced by a tax partially attributable to amounts received tax-free by the
principal beneficiary. Thus, the principal beneficiary would be unjustly enriched at the expense of the contingent beneficiaries. From the insurer's
standpoint the courts apparently felt that the insurer's knowledge that unless
the will directed otherwise the estate tax would be apportioned against the
insurance proceeds was sufficient justification for requiring the insurer to
pay the entire amount of the tax from the retained proceeds or, in one case, 71
the portion of the tax attributable to the retained proceeds.
Unlike the fixed payout situation, if the insurance proceeds are to be
disbursed pursuant to an annuity agreement with payments terminating on
the death of the annuitant, the courts have limited the executor to collecting
the tax from the beneficiary. 72 Under such an annuity policy the total
amount that will be disbursed is uncertain and there is no cash surrender
value, loan value, or other death benefits. In holding that the insurance
company is not liable to the executor for the amount of estate tax apportioned
against such an annuity contract, the courts have reasoned that the insurer
is not "in possession" of property included in the gross estate unless it holds
a fixed amount on deposit to be disbursed regardless of any contingencies.
Since the amount of the insurer's liability is contingent on the survival of
67. In re Lipshie's Estate, 30 Misc. 2d 306, 213 N.Y.S.2d 280 (Sur. Ct. 1961); In re
Klauber's Estate, 22 Misc. 2d 879, 195 N.Y.S.2d 1005 (Sur. Ct. 1959).
68. See text accompanying notes 61-65 supra.
69. In re Shea's Will, 63 Misc. 2d 741, 313 N.Y.S.2d 600 (Sur. Ct. 1970).
70. Id. at 744-47, 313 N.Y.S.2d at 603-06.
71. Id. at 747, 313 N.Y.S.2d at 605-06.
72. In re Bissell's Will, 283 App. Div. 624, 130 N.Y.S.2d 103 (1954); In re Gross' Estate,
204 Misc.. 804, 125 N.Y.S.2d.149

(Sur.. Ct. 1953).
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the annuitant, the insurer cannot be said to be "in possession" of any "fund"

73
from which the tax may be paid within the contemplation of the statute.

The policy behind these decisions is to relieve the insurance companies
from the burden of recouping the amount of tax from the remaining payments to the annuitant and from the consequent assumption of risk that
the annuitant will live until the expiration of the contract.7 4 The courts
refer to the "onerous burden" 5 that would be put on the company to recover
the excess tax if the insurer is unable to recoup the entire tax from the
annuitant. Apparently the courts feel that this burden would exceed the
executor's burden if he were to attempt recovery of the tax from an annuitant
receiving (and probably simultaneously spending) only a small monthly
annuity. Finally, if the insurer is held liable for the tax on the proceeds,
payments to the annuitant are likely to be delayed until the final tax liability
of the estate is determined. 6 This detriment to the annuitant further militates
77
against holding the insurer liable for the tax.
The New York treatment of the uncertain payout situation fails, however,
to consider the possibility that the executor may be unable to collect the
tax from the beneficiary. Normally, after paying the estate tax, the executor
may bring a suit against the insurance beneficiary to collect the tax
apportioned against the annuity contract. Such an action may be maintained
either in state court under the state's apportionment statute7 or in federal
court under section 2206 of the Internal Revenue Code79 if a state is without
73. In re Bissell's Will, 283 App. Div. 624, 629-30, 130 N.Y.S.2d 103, 107 (1954).
74. Id.
75. In re Gross' Estate, 204 Misc. 804, 812, 125 N.Y.S.2d 149, 157-58 (Sur. Ct. 1953).
The inability to ascertain the amount of the estate tax is not peculiar to situations involving delayed payments of insurance proceeds.
76. See text accompanying notes 56-57 supra.
77. 204 Misc. at 812, 125 N.Y.S.2d at 157-58.
78. E.g., FaA. STAT. §733.817(3) (1975).
79. I.R.C. §2206 specifically permits an action in federal court against life insurance
beneficiaries for the estate tax attributable to the life insurance proceeds. See relevant
portion of statute quoted in note 6 supra. See United States Trust Co. v. Sears, 29 F. Supp.
643 (D.C. Conn. 1939) (action brought under I.R.C. §826(c) (1939), the predecessor section
to I.R.C. §2206).
A split of authority has developed as to whether §2206 imposes a duty upon the executor
to seek reimbursement from insurance beneficiaries or whether that section merely gives
the executor the power to proceed against the life insurance beneficiary for his share of the
estate taxes. For the view that I.R.C. §2206 is only a grant of authority, see First Nat'l
Bank v. Wells, 267 N.C. 276, 285, 148 S.E.2d 119, 125 (1966) (I.R.C. §2206 is merely an
enabling act "to aid executors and administrators."). See also [19711 FI. EST. & Gi-r TAX
REP. (CCH)
2510.06. For the view that I.R.C. §2206 imposes a duty upon the executor
to compel contribution by insurance beneficiaries, see United States v. Gilmore, 222 F.2d
167, 171 (5th Cir. 1955) ("The widow as administratrix of course owed a primary duty
to the United States and other creditors to collect all of the assets of the estate."). The
Gilmore case has been distinguished by some as an instance when the claim by the United
States for unpaid income taxes of the decedent created a special duty in the executor.
See 6 J. MERTENS, Ttl. LAw oji FEDERAL ESTATE AND GirT TAXATION §44.11 (1960 & Supp.
1971). As the Gilmore dissent makes clear, however, the theory upon which the majority
predicated liability was that the executor owed a duty not only to seek contribution to
settle an obligation in favor of the United States but also to seek contribution for the
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statutory or "equitable apportionment."80
If the beneficiary is judgment proof, the executor has been held to have
the power to garnish the annuity payments to satisfy his claim.8 1 The problem
that arises in this situation is that the insurer's ultimate liability owed to the
beneficiary is uncertain and a contingent liability is generally not subject to
garnishment.8 2 The Florida supreme court has interpreted Florida's garnishment statute8 3 to require that "a debt to be subject to garnishment must be
due absolute and without contingency."8' 4 Therefore, a Florida executor is
unable to employ the New York approach if the beneficiary against whom the
collection action is brought has a life estate or any other interest that is
benefit of "any other creditor." 222 F.2d at 173-74. See also Pearcy v. Citizen's Bank & Trust
Co., 121 Ind. App. 186, 144, 96 N.E.2d 918, 922 (Ct. App. 1951) ("By the plain un-

ambiguous terms of the provision [§2206] it became the duty of the administrator to collect
the portion of the tax paid on the proceeds of life insurance paid to the widow and

appellants.").
The issue then becomes whether residuary legatees fit into the category of "any other
creditor" of the estate and can compel the executor to seek reimbursement from the
insurance beneficiary in order to collect additional funds that may be distributed to the
residuary legatees. Some courts have permitted such an action under I.R.C. §2206. See
Pearcy v. Citizen's Bank & Trust Co., 121 Ind. App. 136, 96 N.E.2d 918 (Ct. App. 1951);

Carpenter v. Carpenter, 364 Mo. 782, 267 S.W.2d 632 (1954). The Florida apportionment
statute has also been interpreted to allow such an action. See Hagerty v. Hagerty, 52 So. 2d
432 (Fla. 1951).
Alabama's apportionment statute states: "Mhe executor . . . shall be under no
duty to recover from anyone for the benefit of the estate the pro rata portion of the
estate tax attributable to inclusion in the gross estate of any property, including proceeds
of policies of insurance upon the life of the decedent receivable by a beneficiary other than
the executor or personal representative, which does not pass to the executor or other
personal representative as part of the estate." AlA. CODE tit. 51, §449(1) (1958). This statute
clearly conflicts with I.R.C. §2206 as interpreted by Gilmore and Pearcy. In Riggs v. Del
Drago, 317 U.S. 95 (1942), the Supreme Court held that congressional intent was "to leave
the determination of the burden of the estate tax to state law as to properties actually
handled as part of the estate by the executor." Id. at 102 (emphasis added). Assuming
I.R.C. §2206 imposes a duty on the executor to compel reimbursement, Congress has
clearly spoken in the area of apportionment of estate tax to insurance proceeds. Therefore,
under the supremacy clause of the United States Constitution (U.S. CoNSr. art. VI, cl. 2),
I.R.C. §2206 would preempt Alabama's apportionment statute.
See also IowA CODE ANN. §633.449 (West 1976). Iowa's apportionment statute, like the
Alabama statute, directs that the estate tax should be paid from estate property; however,
unlike Alabama, Iowa does not expressly relieve the executor of the duty to seek an
apportionment of the tax.
80. "Under the doctrine of 'equitable apportionment' the burden of estate taxes is

apportioned among the assets that make up the taxable estate." Clark v. South Carolina
Tax Comm'n, 259 S.C. 161, 167, 191 S.E.2d 23, 25

(1972).

Of the 16 states without

statutes covering the issue of estate tax apportionment, nine have, to a greater or lesser
degree, judicially imposed equitable apportionment. The remaining seven states have
nonapportionment by judicial decision. For an excellent compilation of the status of
estate tax apportionment in each state, see Sutter, Apportionment of Estate Taxes, 3 ESTATE
TAX TECHNIqUES 2139 (J.K. Lasser Tax Inst. ed. 1974 & Supp. 1976).
81. See In re Moreland's Estate, 351 Pa. 623, 632, 42 A.2d 63, 67 (1945); see generally
22 INSURANcE LAw AND PRAcTICE, supra note 5, at §14562.

82. 2 R. SHINN, THE AMERIcAN
83. FLA. STAT. §77.01 (1975).
84.

LAW OF ATTACHMENT AND

GARNISHMENT

§481 (1896).

Cobb v. Walker, 144 Fla. 600, 605, 198 So. 324, 326 (1940).
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contingent upon a particular circumstance. Consequently, under such a
payout plan, if the beneficiary is judgment proof, the estate tax attributable
to the insurance proceeds must be borne by the residuary legatees.
This inequity could be partially alleviated by adopting a theory that
treats the insurance company as a contingent beneficiary who, upon the premature death of the primary beneficiary, has acquired a right to the actuarial
value (as computed for gross estate purposes) of the remaining undistributed
payments under the annuity plan. It would not be unfair to require the
insurer to contribute to the estate the tax on the "benefit" - the reduction
of his liability under the policy - he has received. In this manner the insurer
would be treated essentially the same as he is under a fixed-sum payout
85
plan.
Other Jurisdictions Facing This Problem
Only three other jurisdictions 8 have faced the specific issue of the
liability of insurance companies for the portion of the estate tax attributable
to life insurance proceeds. Pennsylvania's apportionment statute,8 7 which is
similar to New York's, authorizes the executor to recover the proportionate
amount of tax from persons in possession of property not coming into the
executor's hands. The Pennsylvania supreme court, in In re Moreland's
Estate,88 interpreted the statute to require that the insurance proceeds be
held in a fund, segregated from the general assets of the company, before the
insurance company could be deemed "in possession" of any funds or property
belonging to or acquired from a decedent's estate. The court described the
requisite fund as one in the nature of a trust or such as would establish the
relationship of trustee and cestui que trust between the company and
beneficiary.8 9 The Pennsylvania approach, therefore, effectively precludes an
action by a Pennsylvania executor against an insurance company because, as
a practical matter, insurance companies do not segregate funds from their
general assets.90
In Marks v. Equitable Life Assurance Society of United States9 ' the New
Jersey court held that in the absence of a state statute permitting an executor's
reimbursement action against an insurer, the court lacked jurisdiction to
decree such a reimbursement.92 Thus, New Jersey followed the common law
85. See text accompanying notes 66-71 supra. The proposed statute discussed in the
text accompanying notes 130-131 infra would seem to permit the executor to hold the
insurer liable in this situation.
86. The states are Pennsylvania, New Jersey, and Kentucky. See text accompanying
notes 87-95 infra.
87. 20 PA. CONS. STAT. ANN. §§3701-3705 (Purdon 1975).
88. 351 Pa. 623, 42 A.2d 63 (1945). The Moreland court was interpreting Pennsylvania's
former apportionment statute, The Tax Proration Act of July 2, 1937, P.L. 2762, tit. 20,
§844 (1950) (repealed 1951). The prior statute contained the same apportionment procedure as the current statute.
89. Id. at 630, 42 A.2d at 66.
90.

See 2 INSURANCE LAW AND PRAarICE, supra note 5, at §882.

91. 135 N.J. Eq. 339, 38 A.2d 833 (1944).
92. Id. at 849, 38 A.2d at 888.
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rule that, in the absence of an apportionment statute, the residuary estate is
liable for the entire burden of the tax. 3 New Jersey has since enacted an
apportionment statute that permits recovery from persons in possession of
nonprobate estate assets; 94 accordingly, the Marks decision would now seem to
have little relevance if a similar case arose today.
Kentucky, the only other jurisdiction to face this issue, has no apportionment statute. In the only case in which reimbursement from the insurer was
sought, the court of appeals held that if it can be established that the settlor
intended to create a trust with the insurance company, i.e., if it were intended
that the proceeds be kept as a separate fund for the benefit of the settlor or
a third person, then the insurance company-trustee is liable for the estate
tax.05 The court, in effect, fictionalized a trustee relationship between the
insurer and the beneficiary to find that the insurer maintained the proceeds
in a separate fund from which the apportioned tax could be paid.
ProblemsInvolving Out-of-State Insurance Companies
The benefits derived by switching to a remedy whereby the insurer is required to pay the estate tax from the proceeds in its possession could be lost
if the insurer is an out-of-state corporation over which jurisdiction cannot be
obtained. Most states have long-arm statutes that allow their residents to
bring an action against persons not amenable to personal service within the
state. 98 Some long-arm statutes97 explicitly submit companies that insure the
lives of state residents to the jurisdiction of the state courts. Other statutes,
however, require that the company be transacting business within the state,98
in which case the courts would have to apply the minimum contact test of
InternationalShoe Co. v. Washington"9 to determine if the company should
be subjected to the state's jurisdiction. A third type of long-arm statute requires that the exercise of jurisdiction over the party not be inconsistent with
due process.100 Under all three types of long-arm statutes an executor should
be able to obtain in personam jurisdiction over an out-of-state insurance

company.1'

1

93. Polisher, Proration of Federal Estate Tax Among Life Insurance Beneficiaries, 50
DicK. L. REv. 1, 2 (1945).
94. NJ. STAT. ANN. §3A:25-35 (West 1975). New Jersey's apportionment statute is
similar to New York's statute, N.Y. EST., PowERs & TRusrs LAw §2-1.8(e) (McKinney 1967).
Therefore, it seems probable that New Jersey would follow the New York case law. See
discussion in text accompanying notes 53-85 supra.
95. Travelers Ins. Co. v. Fidelity & Columbia Trust Co., 1943-2 U.S.T.C. %10,071 (Ct.

App. Ky. 1943).
96. Comment, Expanded In Personam Jurisdiction-Due Process and the Tennessee
Long Arm Statute, 33 TENN. L. REV. 371, 379 (1966).
97. E.g., FLA. STAT. §48.193(I)(d) (1975).
98. N.Y. Cxv. PRAC. LAw §302(a)(1) (1973).
99. 326 U.S. 310 (1945). "[)]ue process requires only that in order to subject a defendant
to a judgment in personam, if he be not present within the territory of the forum, he
have certain minimum contacts with it such that the maintenance of the suit does not
offend 'traditional notions of fair play and substantial justice."' Id. at 316.
100. E.g., CAL. CIv. PRoc. CODE §410.10 (1976).
101. The Supreme Court has removed any federal bar to this type of action. McGee
v. International Life Ins. Co., 355 US. 220 (1957).
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Another problem thai: could affect the availability of the direct setoff
remedy against out-of-state insurance companies is the conflict of laws
approach followed in the jurisdiction in which the suit is brought. A majority
of jurisdictions that have considered the question of which state law to apply
to an executor's apportionment action hold that even though part of the
taxed estate is located outside its jurisdiction, the law of the decedent's
domicile at the time of his death is controlling. 10 2 The minority view applies
the law of the situs of the insurance proceeds in question.1 0 3 The conflict of
laws problem may arise in two situations.
The first situation that may deprive the executor of an apportionment
remedy occurs when the decedent's state follows the minority view that applies
the law of the situs of the insurance proceeds. If the state in which the insurance company is domiciled prohibits an apportionment action against an
insurer, either explicitly0 1 or judicially, 10 5 the executor may not recover
from the insurer and is therefore limited to collecting the tax from the
beneficiary.
The second situation that may deprive an executor of an action for
apportionment against the insurer occurs if the state of the decedent's
domicile follows the majority view and also prohibits an apportionment
action against an insurance company.' 0 6 Because of his own state's prohibition,
the executor may attempt to sue the insurer in the state of the insurer's
102. See Mazza v. Mazza, 475 F.2d 385 (D.C. Cir. 1973); Doetsch v. Doetsch, 312 F.2d
323 (7th Cir. 1963); Thompson v. Wiseman, 233 F.2d 734 (10th Cir. 1956); In re Bernay's
Estate, 150 Fla. 414, 7 So. 2d 444 (1942); Trust Co. of Morris County v. Nichols, 62 N.J.
Super. 495, 163 A.2d 205 (Super. Ct. Ch. Div. 1960); In re Gato's Estate, 276 App. Div. 651,
97 N.Y.S.2d 171 (1950).
Justification for this rule was enunciated in Doetsch v. Doetsch: "This rule brings
about the desirable result of uniform treatment of all those who benefit from the
property included in decedent's gross estate for tax purposes, for regardless of the situs
of the property there is a single point of reference- decedent's domicile." 312 F.2d at 328.
103. See Isaacson v. Boston Safe Deposit & Trust Co., 325 Mass. 469, 91 N.E.2d 334 (1950);
Knowles v. National Bank, 345 Mich. 671, 76 N.W.2d 813 (1956); First Nat'l Bank v.
First Trust Co., 242 Minn. 226, 64 N.W.2d 524 (1954); Beatty v. Cake, 236 Or. 498, 387
P.2d 355 (1963). The two basic justifications for the minority viewpoint are that the
insurance contract owes its validity to the laws of the state in which it is created and
that the insurance proceeds are physically located in that state. E.g., Isaacson v. Boston
Safe Deposit & Trust Co., 325 Mass. 469, 472, 91 N.E.2d 334, 336 (1950).
104. FLA. STAT. §733.817(3) (1975); MASS. ANN. LAWs ch. 65A, §5A (Michie/Law. Co-up
1970).
105. E.g., In re Berger's Estate, 183 Misc. 366, 50 N.Y.S.2d 550 (Sur. Ct. 1944) (applying
the apportionment law of the District of Columbia); Tapp v. Mitchell, 352 P.2d 900 (Okla.
1960).
106. The District of Columbia adopted the majority conflicts of law rule, see Mazza
v. Mazza, 475 F.2d 385 (D.C. Cir. 1973). In re Berger's Estate, 183 Misc. 866, 50 N.Y.S.2d 550
(Sur. Ct. 1944) construed the District of Columbia law to prohibit an apportionment action
against an insurance company. Florida adopted the majority rule, see In re Bernay's
Estate, 150 Fla. 414, 7 So. 2d 444 (1942), and FLA. STAT. §733.817(3) (1975) which prohibits
an apportionment action against an insurance company; in Thompson v. Wiseman, 233 F.2d
734 (10th Cir. 1956), the Court of Appeals for the 10th Circuit applied an Oklahoma law
adopting the majority rule, and Tapp v. Mitchell, 352 P.2d 900 (Okla. 1960) interpreted
Oklahoma law to prohibit an apportionment action against an insurance company.
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domicile. If the forum state follows the minority view and also prohibits
apportionment against insurers, 07 the executor may then find himself foreclosed from seeking reimbursement from the insurance company in either
forum. Since Florida, however, follows the majority conflict of laws view, 08
and would therefore apply its own law of apportionment to any action
brought by a Florida executor, there is no likelihood that a Florida executor
would be caught in this dilemma.
THE CASE FOR REFORM OF FLORIDA'S APPORTIONMENT STATUTE

As has been shown, 0 9 two divergent views have arisen concerning the
available remedy if an executor seeks to recover estate taxes attributable to
proceeds still in the possession of the insurer. The New York approach
basically allows the executor to collect from the insurance company the estate
tax attributable to the proceeds in its possession. The Pennsylvania approach
prohibits such a remedy and instead forces the executor to collect the tax
exclusively from the insurance beneficiary. An analysis of the New York
approach reveals the development of different rules for the differing factual
situations under which such an action can be brought. If the insurer still
has all the proceeds, it is liable for the tax."10 If there is an installment payout,
the extent to which the insurance company can be forced to contribute to the
estate tax burden depends on the nature of the insurer's obligation to pay
the proceeds."1
Overall, the New York law seems consistent with the policy of reducing
inequity by distributing the burden of the tax to those who benefit from the
estate assets. 1 2 By applying its own law to the estates of all decedents domiciled
in New York, that state has insured uniform treatment to all beneficiaries
of New York estates." 3 Therefore, the New York approach of allowing the
executor a cause of action against insurance companies is a viable alternative
to the present Florida law.
Pennsylvania, on the other hand, refuses in all cases to allow the insurance
proceeds to be depleted by an immediate lump sum reimbursement to the
107. Isaacson v. Boston Safe Deposit & Trust Co., 325 Mass. 469, 91 N.E.2d 334 (1950),
interprets Massachusetts law to adopt the minority conflicts of law rule, and MASS. ANN.
Laws ch. 65A, §5A (Michie/Law. Co-op 1970) prohibits an apportionment action against
an insurance company.
108. In re Bernay's Estate, 150 Fla. 414, 7 So. 2d 444 (1942).
109. See text accompanying notes 53-95 supra.
110. See text accompanying notes 59-65 supra.
111. See text accompanying notes 66-85 supra.
112. "Thus, in the final analysis . . . apportionment . . . is most consistent with
the decedent's probable intent and is surely most equitable -'representing a rough rule
of justice, designed to avoid gross distortions.'" See Susman & Fourticq, supra note 17, at
1365 (quoting R. PAuL, FEDE AL ESTATE AND GIFT TAxATION §9.39, at 289 (Supp. 1946));
see also Sutter, Apportionment of the Federal Estate Tax in the Absence of Statute or
an Expression of Intention, 51 MIcH. L. REv. 53, 70 (1952): "Mhe imposition of a federal
estate tax burden upon residuary legatees with respect to property in all likelihood never
given a thought by the testator is contrary to all equitable considerations."
113. In re Vanderbilt's Estate, 180 Misc. 431, 39 N.Y.S.2d 941 (Sur. Ct. 1943), aff'd,
269 App. Div. 821, 56 N.Y.S.2d 395 (1945), afJ'd, 295 N.Y. 963, 68 N.E.2d 50 (1946).
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executor for the proportionate share of estate tax. 114 The executor is thus
relegated to the position of a "hat-in-hand" creditor who must await satisfaction of his just claim by attachment of the installments as the beneficiaries
receive them."-' Reimbursement can only be made as the installments are
paid under the provisions of the settlement chosen by the beneficiary or
arranged by the insured/decedent during his lifetime., 6 Since Florida also,
presumably, prohibits the depletion of the proceeds, the result in Florida
would be similar to that dictated by the Pennsylvania courts.
A strong policy consideration supporting the Pennsylvania view is that
if the tax is collected from the insurer, the payment of the proceeds tends to
be delayed thereby impairing the protection envisaged by the testator for
the beneficiaries during the very period in which it may be most needed. 1
Most commentators, however, have found the Pennsylvania remedy inequitable
and otherwise undesirable." 8 One complaint is that the attachment of the
proceeds leads to a total deprivation of the payments to the insurance
beneficiary until the tax is recovered. 119 If, for example, the proceeds were
designed to be the basic means of support for the widow, undue hardship
may result. In such a situation the widow would be in a better economic
position if the tax were deducted in a lump sum from the total proceeds with
a pro rata reduction in each installment. Even though the payments would
be smaller, the widow would be receiving some support from the outset.
The Pennsylvania solution is also unjust from the executor's viewpoint.
Administration of the estate is seriously delayed if the executor must await
each installment payment to the beneficiary before getting reimbursed for
the tax. 20 Undue hardship is also placed on the residuary legatees from
whose legacies the full amount of the tax is deducted until reimbursement
can be obtained. 2 Furthermore, if for any reason the executor is unable
to recover the full amount of the apportioned tax, the residuary estate must
bear the burden of the tax.
114. In re Moreland's Estate, 351 Pa. 623, 42 A.2d 63 (1945).
115. Polisher, supra note 93, at 4.
116. "[Alny compulsory acceleration of the payments would constitute an impairment
of the obligation of the contracts." 351 Pa. at 631, 42 A.2d at 66.
117. Fleming, supra note 16, at 163, and Polisher, supra note 16, at 102. See discussion
in text accompanying notes 56-58 supra.
118. Mitnick, supra note 20 at 319-20; Polisher, supra note 93 at 5; Stickney, Who Pays
the Federal Estate Tax?, 18 U. CIN. L. REV. 1, 17 (1949); Susman & Fourticq, supra note 16
at 1386 n.199; Wentling, Insurance Proceeds and Estate Tax Proration, 9 U. Prrrs. L.

REV.

157, 161-62 (1945); Note, Statutory Apportionment of Federal Estate Taxes, 62 HARV. L. REV.
1022, 1029 (1949).
119. Polisher, supra note 93, at 5-6.
120. Fleming, supra note 16, at 163.
121. Mitnick, supra note 28, at 320. One commentator has suggested that a statutory
provision that directs reapportionment of the uncollected portion of the tax to the
available assets of the estate (i.e., the residuary legacies) may be unconstitutional. Powell,
supra note 16, at 344. Since the common law presumed that the estate tax should be paid
from the residuary estate (see text accompanying note 16 supra), it is difficult to see how
any statute which requires apportionment of the tax to the residuary legatees could be
unconstitutional in that respect.
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Another consideration for the residuary legatees is that the present value
of the future reimbursement may be significantly less than the current tax
liability with which they are charged. Under the New York approach, the
insurance company suffers the same disadvantage and also incurs administrative inconvenience if it has to make a lump sum payment of the tax and
then recoup the amount of the tax from future installment payments to the
beneficiary. However, these burdens on the insurer appear to be outweighed
by the resultant decrease in burdens on the insurance beneficiary, the executor,
and the residuary legatees under the New York approach. 22 The New York
rule, therefore, seems both more effective and more equitable, because it
provides a ready fund for the payment of the tax without unduly disturbing
12
the immediate benefits planned by the decedent.
Another consideration that adds fuel to the argument for a change in
Florida's apportionment statute is that the statute dictates a course contrary
to the generally accepted policy in apportioning taxes between temporary
interests and remainders. Apportionment statutes, 2 4 including Florida's, 25
generally provide that if a temporary interest in any property or fund is
established, the tax apportionable against both the temporary interest and
the remainder should be charged against and paid out of the corpus of the
property or fund without apportionment between the two estates. Thus, if
the decedent's will establishes an insurance trust with temporary and remainder
interests, the apportioned tax would be deducted immediately from the
corpus of the trust and would not be recouped from the payments made to
the temporary beneficiary. Prohibiting an action against the insurance
company in ordinary circumstances while permitting the trustee of an insurance trust to pay the tax from the corpus of the trust has been criticized:
[That distinction] is an excellent argument for trust companies in their
competition with insurance companies for the right to manage funds
for the benefit of others. Under an insurance trust arrangement, the
tax would be paid by the trustee on the insured's death. There would
be no possibility of pauperizing the beneficiary during the reimbursement period. Nor would the12 settlement
of the estate be, perhaps, held
in abeyance for many years. 6
The only reasonable course of action is to bring that portion of Florida's
apportionment statute dealing with insurance companies into harmony with
122. If a New York-type remedy is established in Florida, the insurance companies
can take its impact into account when they compute the amount of proceeds to be
disbursed.
123. Note, supra note 118, at 1029.
124. See, e.g., the Michigan apportionment statute quoted in note 38 supra. See also
Estate of Setrakian, 169 Cal. App. 2d 795, 338 P.2d 247 (Dist. Ct. App. 1959) (decedent
devised the residue of his estate to his two sons in trust with directions that the
trustees make 15 annual payments to testator's daughters from trust income; held: federal
estate tax was not to be charged against payments made to daughters); Mack Estate, 74
Pa. D. & C. 385, 98 Pitt. Legal J. 81 (Orphans' Ct. 1949) (inter vivos trust with life
estate and remaindermen; held: estate tax must be charged against corpus).

125. FLA.
126.

STAT.

§733.817(I)(e) (1975).

Wending, supra note 118, at 165-66.
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the other provisions of Florida's statute and the apportionment statutes of
other states by allowing an action against insurance companies.
Those commentators who have proposed apportionment statutes for uniform adoption have included provisions in them allowing the executor to
collect the apportioned estate tax from the insurance company. One of the
proposed statutes requires the insurance company to pay to the executor the
estate tax attributable to the proceeds before disbursing anything to the
beneficiaries. 12 7 The future installment payments would then be recomputed
based on the remaining funds. 128 This proposal, however, would cause undue
delay in determining
hardship to the insurance beneficiary because of the
1 29
the final tax attributable to the insurance proceeds.
A better solution was proposed in a statute that would prohibit an action
against an insurance company to recover taxes apportioned to the proceeds
held by the insurer only "to the extent that such company . . . has made
,30 The
payment pursuant to the terms of the insurance policy ....
commentary to that proposed section states that "[t]his section protects
[insurance companies] 'to the extent' that payment is made pursuant to the
contract. . . . But this section will not provide a statutory shield by which
insurance companies can avoid payment of the apportioned tax when the
131
insurance proceeds are paid out in some type of installments."' Thus, the
insurance company would be protected from liability only with regard to
proceeds already disbursed pursuant to its contractual obligation.
This solution seems far superior to Florida's statute that protects insurance companies regardless of the factual situation and ignores potential
inequities to the other parties involved in the administration of the estate. A
change in Florida's apportionment statute, either eliminating the protective
provision or changing it to conform to the second proposed uniform statute
would alleviate the problems that now permeate the statute. Such an action
would help bring Florida law into line with the primary goal of132apportionment statutes - equitable distribution of the estate tax burden.
STOPGAP REMEDIES THROUGH ESTATE PLANNING

Several possibilities are available to the estate planner to eliminate the
potential problems in Florida's current apportionment statutes. First, the
estate planner may wish to consider the alternative of establishing an in4
surance trust."33 As previously discussed,1 the estate tax attributable to insurance proceeds is required to be deducted from the corpus of the trust

127. Polisher, supra note 16, at 105.
128. Id.
129. See discussion in text accompanying notes 56-58 supra.
130. Susman & Fourticq, supra note 16, at 1382-83.
131. Id. at 1386.
132. See note 112 supra.
133. For a discussion of life insurance trusts, see 1 A. Scorr,
§57.3 (3d ed. 1967 & Supp. 1973).
134. See text accompanying notes 124-126 supra.
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and the executor need not worry about bringing a reimbursement action
against the insurance company or the insurance beneficiary.
Second, the testator can insert a provision in his will exempting insurance
beneficiaries from the estate tax. 135 An adjustment of the other legacies may
then be desirable to compensate for the unequal tax burden that would then
fall on the residuary legatees.
Finally, if the insurance company is willing, a clause can be inserted in
the policy providing that on the death of the insured, the insurer is to pay
the estimated estate tax attributable to the proceeds immediately to the
executor. Any difference between estimated and actual amounts of tax due
can be accounted for later between the parties.13
These drafting solutions are merely stopgap measures, however, and are
not acceptable substitutes for a statutory revision. Without revision, the
underlying problems in the apportionment statute still exist creating a potential pitfall for the unwary estate planner. There is no sound reason not
to revise the statute to reflect a more equitable apportionment policy with
regard to insurance proceeds. Otherwise, the possibility of undue hardship
on the parties remains.
CONCLUSION

"The purpose of apportionment statutes is to remedy inequity and to
promote justice."'13 Florida's apportionment statute fails in one respect to
meet that noble goal. It prevents the collection of the estate tax attributable
to proceeds held by an insurance company thereby forcing the executor to
attempt to collect the tax from the insurance beneficiary.
Unless that beneficiary has some probate assets that can be retained to
pay the tax attributable to the insurance, the executor must effect a garnishment of the installment payments or await the time when a future lump sum
payout is made. That inconvenience and delay could be alleviated if the
executor were able to collect the tax from the personal assets of the beneficiary;
however, the propriety of an in personam judgment against a beneficiary is
open to question. If the beneficiary is required to pay a tax on proceeds
not yet received and that may never be realized, the result may be inequitable.
A court should consider the principal beneficiary's tax liability in comparison
with the amount of the proceeds already received, the relationship of any
contingent beneficiary to the principal beneficiary, and the fairness of assessing
a tax on a contingent beneficiary in deciding the distribution of the tax
burden.
135. Both the Florida apportionment statute, FLA. STAT. §733.817(3) (1975), and the
federal apportionment statute, I.R.C. §2206, contain provisions allowing the decedent to
draft himself out of the statutory apportionment requirement.
136. Such a clause was inserted by the Berkshire Life Insurance Co. in connection with
In re Moreland's Estate, 351 Pa. 623, 631 n.4, 42 A.2d 63, 66 nA (1954): "It was provided
in the annuity certificates issued by the Berkshire Life Insurance Company that all payments due thereunder should be subject to any and all tax payments required to be made by
the Company, and, if any such tax payments were made, the amounts payable thereafter
to the annuitants should be correspondingly reduced."
137. In re Gato's Estate, 276 App. Div. 651, 659, 97 N.Y.S.2d 171, 180 (1950).
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Analysis of the New York case law that has imposed liability on the insurer
for the estate tax attributable to proceeds remaining in the insurer's possession
reveals that the insurer has never been forced to pay more tax than
was attributable to proceeds still in its possession or than could be recouped
from the proceeds on hand. Thus, the New York approach, as applied,
has not placed an inequitable burden on the insurance company, but has
eliminated the undue hardship which often befalls the beneficiary, the
executor, and the residuary legatees under the Pennsylvania approach. The
success of the New York approach in attaining the goal of equitable distribution of the estate tax burden strongly suggests the need for revision of the
Florida apportionment statute.
MICHAEL TANNENBAUM
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